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United States Court of Appeals 

For the District of Columbia 

No. 9600 

I 

" i 

KENNETH E. KNELL, Appellant 

v. 

RALPH L. FELTMAN, t/a SKYVIEW CAB COMPANY, 

Appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 

______ I 

BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbija; 
Appellate jurisdiction is vested in this Court by Act iof 
March 3,1891, C. 517, Sec. 6 (26 St. 828) and amendments; 
U. S. C. Title 28, Sec. 225. 

Jurisdiction in the District Court of the United States fbr 
the District of Columbia was based upon Title 11, Sec. 3(pl 
of the 1940 Code of Laws for the District of Columbia ai|id 
Acts of Congress as therein cited. 

The suit in the District Court was one for damages for 
personal injuries brought by Evelyn and William Langland 
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against the Appellee and the Appellee in turn filed a third 
party complaint against the Appellant. After a verdict of 
the jury in favor of the plaintiffs against the Appellee, the 
Court granted a declaratory judgment in favor of the Ap¬ 
pellee for one-half of the amount of said judgment. 

Statement of Case. 

The original plaintiffs in the case filed suit for personal 
injuries against the Appellee. The complaint alleged (App. 
1) that the plaintiffs were passengers in an automobile 
which was being operated east on Pennsylvania Avenue and 
at the intersection of Twelfth Street, Northwest, the taxicab 
operated by the agent of the Appellee struck the automobile 
in which the plaintiffs were riding and as a result the Plain¬ 
tiff, Evelyn Langland, suffered permanent injuries and her 
husband was forced to pay for medical expenses and suffer¬ 
ed the loss of her consortium. The Appellee in his answer 
(App. 4) denied negligence and also claimed that the plain¬ 
tiffs were negligent. The Appellee also filed a third party 
complaint (App. 5) against the Appellant and alleged in the 
first count of the third party complaint that the negligence 
of the Appellant was the cause of the collision and the Ap¬ 
pellee demanded judgment against the Appellant for all 
sums that might be adjudged against the Appellee in favor 
of the Plaintiffs. Tn the second count of the third party 
complaint, the Appellee alleged that the negligence of the 
Appellant proximately contributed to the injuries of the 
plaintiffs and the Appellee demanded judgment against the 
Appellant in an amount eojual to one-half of all sums ad¬ 
judged against the Appellee. 

The Appellant filed an answer to the third party com¬ 
plaint and a counterclaim (App. 6). In his answer the Ap¬ 
pellant alleged: “The third party complaint failed to state 
a claim against the third party defendant upon which relief 




can be granted,” denied negligence and alleged that the 
injuries of the Plaintiffs were caused by the sole negligence 
of the Appellee. In his counterclaim the Appellant demand¬ 
ed judgment against the Appellee for injuries and damages 
sustained by the Appellant in said Collision. 

The Case was tried before a jury and after instructing 
the jury, the Court submitted four interrogatories to the 
jury (App. 9). The third interrogatory read: “Was the 
cross defendant, Kenneth E. Knell, negligent and if so, was 
his negligence the sole or a contributing cause of the colli¬ 
sion between the two vehicles.” The jury returned a ver¬ 
dict in favor of the Plaintiffs against the Appellee and hlso 
found that the negligence of the Appellant was a contribut¬ 
ing cause of the collision. 

Thereafter the Court entered judgment in favor of the 
Appellee on the cross claim filed by Appellant and further 
declared that the Appellee was entitled to judgment against 
the Appellant for one-half of the sum paid to the Plaintiffs 
bv the Appellee. 

Statement of Points. 

1. The Court erred in failing to submit to the jury the 
issues raised in the third party complaint. 

2. Whether the negligence of the third party defendant 
concurred with the negligence of the defendant and 
was a proximate cause of the injuries to the plaintiff, 
was a question of fact which should have been de¬ 
termined by the jury. 

3. The Court erred in entering a declaratory judgmbnt 
in favor of the defendant, Ralph L. Feltman, agaihst 
third party defendant, Kenneth E. Knell. 

4. Where judgment is obtained against only one of tw~o 
operators of vehicles involved in an intersection Col¬ 
lision, which collision injured a third party, the bne 

* | 
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against whom the judgment lies cannot obtain con¬ 
tribution from the party against whom no judgment 
has been obtained. 

5. The finding that one is contributorily negligent in a 
property damage action does not determine the ques¬ 
tion as to whether he is a joint tort feasor in an ac¬ 
tion for personal injury arising from the same acci¬ 
dent. 

6. Where judgment is obtained against a defendant for 
negligence on the theory of respondeat superior he 
cannot obtain contribution from another party 
against whom no judgment has been obtained, but 
who personally participated in the collision which 
gave rise to the judgment against the original defend¬ 
ant. 

7. Contribution can be obtained only in cases where 
there is a joint and several judgment against defend¬ 
ants who have been found negligent on the theory of 
respondeat superior. 

Summary of Argument. 

I. Concurring or contributory negligence does not make 
one a joint tort feasor without an express finding to that 
effect. 

II. In the absence of a joint judgment, the right of con¬ 
tribution does not exist. 

III. The rule in the District of Columbia is that con¬ 
tribution may be enforced where there has been a joint 
judgment against parties who are liable under the doctrine 
of respondeat superior. 
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ARGUMENT. 


The Court erred in failing to submit to the jury the issues raided 
in the third party complaint. 

The record in the present case presents a situation where 
judgment was awarded against a third party defendant 
without affording him an opportunity to be heard on the 
issues involved. There were two principal issues raised 
in the third party complaint. The first issue was whether 
the negligence of the Appellant was the sole proxiina[te 
cause of the collision in which the plaintiffs were injured. 
The second issue was whether the negligence of the Appel¬ 
lant proximatelv contributed to and was a proximate cauj?e 
of the injuries to the plaintiffs. 

Neither of these issues were left to the determination if 
the jury. Instead the Court substituted its own judgment 
for that of the jury in entering a “declaratory” judgment 
in favor of the Appellee. The jury’s verdict did not estab¬ 
lish the fact that the Appellant was a joint tort feasor. Tlje 
only determination made by the jury relating to the Appel¬ 
lant was its answer to Interrogatory number Three. Iij- 
terrogatorv Three read “Was the cross defendant Kennetjh 
E. Knell, negligent and if so was his negligence the sole 
or a contributing cause of the collision between the twp 
vehicles”. The jury’s answer to this Interrogatory wast, 
“contributing”. In other words, the jury for some reaso^ 
best known to itself declined to award the Appellant damj- 
ages for his injuries against the Appellee. 

The jury did not decide in answering the interrogatory, 
as it did, that the Appellant was responsible to the plainf 
tiffs for their injuries. All it decided was that as betweeii 
the Appellant and the Appellee, the Appellee was not ret 
sponsible to the Appellant for Appellant’s injuries. 
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It became a question of fact, therefore whether the negli¬ 
gence of the Appellant was a proximate cause of the in¬ 
juries to the Plaintiff. This fact should have been left 
to the determination of the jury. 

A similar situation arose in the case of Grant v. Asmutli, 
195 Wise. 45S, 21S N. W. S34 in which case Conrad Asmuth 
and his wife, Loa Asmuth, filed suit against one Grant for 
their respective damages received as a result of a collision 
between the Asmuth \s car and a car being operated by 
Grant. The jury returned a verdict for Loa Asmuth against 
Grant and in favor of Grant on the claim of Conrad As¬ 
muth. Grant paid the judgment and then sought to recover 
from Conrad Asmuth one-half of the amount paid. The 
Court after reviewing the foregoing facts stated: “The 
judgment of dismissal in the action by Conrad Asmuth was 
because of a finding by the jury in that trial to the effect 
that he had failed to exercise ordinary care for his own 
safety, thereby proximately contributing to the collision. 
It further appeared from the pleadings that the defendant 
here was interested in and testified on behalf of his wife 
in her action. The answer herein also alleges that the in¬ 
juries sustained by the said Loa Asmuth were proximately 
caused by the negligence of the plaintiff Grant and not by 
reason of any negligence on the part of the defendant here. 

The theory upon which the judgment was here granted in 
favor of the plaintiff was that the issue as to whether or 
not there was a want of ordinary care on the part of Con¬ 
rad Asmuth which proximately contributed to cause the col¬ 
lision and consequent injuries to Loa Asmuth was fully 
and finally determined in the former trial by the jury’s 
finding of Conrad Asmuth’s contributory negligence. 

The issue there and thus determined, however, was only 
this that some negligence on Conrad Asmuth’s part pre¬ 
vented recovery from Grant for his own injuries. It did 
not then and there determine the separate and distinct issue 




whether Loa Asmuth was entitled to recover from her hus¬ 
band for the same injuries. Upon the question as to wheth¬ 
er there was actionable negligence by Conrad Asmuth to¬ 
ward the passenger in his automobile, and of her possible 
contributory negligence so far as he was concerned^ the 
latter has not yet had his day in Court upon the trial of 
issues framed to meet such question, and, until it has t^een 
properly, determined by judgment to that effect that bon- 
rad Asmuth is also responsible to Loa Asmuth for her in¬ 
juries arising out of this collision, the plaintiff, Grant, can¬ 


not compel contribution from Conrad Asmuth as a joint 
tort feasor.” 


Just as in the case cited, the determination of the jury 
was only that some negligence on the part of the Appellant 
prevented his recovery from the Appellee for his owrl in¬ 
juries. Again it did not then and there determine as a Sep¬ 
arate and distinct issue whether the Plaintiff was entitled 
to recover from the Appellant for her injuries. Again, 
upon the question as to whether there was actionable negli¬ 
gence by the Appellant toward the Plaintiff and of her 
possible contributory negligence so far as he was concern¬ 
ed, the Appellant has not yet had his day in Court. 


In view, therefore, of the absence of a finding of any 
negligence on the part of the Appellant toward the Plain¬ 
tiff, the Court was in error in declaring, as it did, that the 
Appellee was entitled to a judgment for one-half of the 
amount paid by Appellee to Plaintiff. 


II. 


Whether the negligence of the third party defendant cone 



with the negligence of the defendant and was a proximate cajise 
of the injuries to the plaintiff, was a question of fact which shojild 
have been determined by the jury. 

The case of Grant v. Asmuth, supra, held “* * * until it 
has been properly determined by judgment to that effect 
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that Conrad Asmuth is also responsible to Loa Asmuth for 
her injuries arising out of this collision, the Plaintiff, Grant, 
cannot compel eontributiqn from Conrad Asmuth as a 
joint tort feasor.” 

Applying this principle to the present case it would fol¬ 
low that the mere finding of contributory negligence on the 
part of the Appellant does not ipso facto establish that he 
is equally responsible with the Appellee for the Plaintiff’s 
injuries. 

In granting the judgment to the Appellee against the 
Appellant, the lower Court went far beyond the principles 
laid down by this Court in, George’s Radio v. Capital 
Transit Company, 75 IT. S. App. D. C. 178, 126 F. (2d) 
219 and in the case of McKenna v. Austin, 77 IT. S. App. 
D. C. 22S, 134 F. (2d) 659. 

In the absence of a contribution statute in this jurisdic¬ 
tion it becomes increasingly important for this Court to 
determine whether the “New York” rule is to be followed 
or whether a different rule is to be substituted. The New 
York Court of Appeals, has pointed out additional difficul¬ 
ties under its third party statute (N. X. C. P. A. (1920) 
Sec. 193 (2)) rendering that practice particularly impossible 
as a means of achieving contribution between tort feasors. 
The third party statute provides in part that, “Where any 
party to an action shows that some third person, not then a 
party to the action, is or will be liable to such party wholly 
or in part for the claim made against such party in the ac¬ 
tion * * *” the court on request of such party may add the 
third person as a defendant and order cross pleadings. The 
New York Court has held that one invoking this provision to 
secure tort contribution must show as a condition to the re¬ 
quested joinder that if the plaintiff recovers and executes 
judgment against him he will have an action for contribu¬ 
tion against the third party. Fox v. Western N. Y. Motor 
Limes, Inc., 257 N. Y. 305,178 N. E. 289. But he cannot show 
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this to be so, until the plaintiff has secured a joint judgment 
against both him and the third party pursuant to the New 
York statute creating contribution between tort feasorsj or 
as the Court stated in the case just cited, “The conditions 
stated in this section must exist before the right to contribu¬ 
tion is given.” 

i 

In the case of Brown v. Cranston, 132 F. (2d) 631 hie 
Court denied leave to the original defendant to bring ip a 
joint tort feasor as a party defendant stating that under the 
New York law no right of contribution exists until a joint 
money judgment has been recovered and the judgment debt¬ 
or claiming contribution has paid more than his proportion¬ 
ate share of the judgment. 

In view of the similarity between the New York Third 
Party Statute and Rule 14(a) of the Federal Rules of Civil 
Procedure, a departure from the decisions of the New Yo|rk 
Courts, in the absence of a statute, should not be permitted. 
It is important to note that the United States Circuit Coijrt 
of Appeals for the Second Circuit speaking through Jus¬ 
tice Hand in the case of Brown v. Cranston, supra stated, 
“We think it reasonably clear that the decision in Fox v. 
Western N. Y. Motor Lines, Ine., 257 N. Y. 305, 178 N. jE. 
289, set forth the substantive law of New York rather thpn 
a mere procedural rule”. i 

It is submitted therefore that in the instant case the Ap¬ 
pellee is not entitled to contribution from the Appellant ^is 
a joint judgment had not been returned against the Appel¬ 
lant and Appellee. 

Rule 14a of the Federal Rules of Civil Procedure pro¬ 
vides in part “that * * * a defendant may move * * * for 
leave as a third party Plaintiff to serve a summons and 
complaint upon a person not a party to the action who is 
or may be liable to him or to the Plaintiff for all or part 
of the Plaintiff’s claim against him”. 
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In the instant case the Appellant was brought into the 
case by the third party complaint filed by the Appellee. 
The complaint alleged in substance that the Appellant was 
either solely liable to the Plaintiff for the Plaintiff’s injuries 
or liable for one-half of the damages awarded to the Plain¬ 
tiff against the Appellee. The filing of the complaint did 
not make the Appellant liable to the Appellee nor did the 
rendering of a judgment against the Appellee make the Ap¬ 
pellant liable. The liability of the Appellant arises only 
when the common liability of the Appellant and the Appellee 
has been established. 

The Supreme Court of the State of Wisconsin reviewed 
the decisions of the Courts of that state on the question of 
contribution in the case of Britt v. Buggs, el al., 201 Wise. 
533, 230 X. W. 621, wherein it stated “The rule as to con¬ 
tribution in tort cases has been frequently stated by this 
court”. 

In Wait v. Pierce, 191 Wise. 202, 209 X. W. 475, it is said 
“The right of contribution is founded upon principles of 
equity and natural justice, and does not spring from con¬ 
tract. Whether the common obligation be imposed by con¬ 
tract or grows out of tort, the thing that gives rise to the 
right of contribution is that one of the common obligors 
has discharged more than his fair equitable share of the 
common liability”. 

In Grant v. Asmuth, 195 Wise. 45S, 21S X. W. S34, we 
said “It is only when they have been subjected to an estab¬ 
lished common liability, and one has paid more than his 
equitable share of such common obligation, that the right 
of contribution arises”. 

In Michel v. McKenna, 199 Wise. 608, 227 X. W. 396, the 
Court, referring to the Grant and Wait cases, said, “The 
right to contribution arises out of a common liability. It is 
only when joint tort feasors have been subjected to an estab- 
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lished common liability and one lias paid more than his 
equitable share of such common obligation, that the rjight 
to contribution arises”. Grant v. Asmuth, 195 Wise. 45S, 
21S N. W. 834. The thing that gives rise to the right of 
contribution is that one of the common obligors has dis¬ 
charged more than his fair equitable share of the common 
liability. Wait v. Pierce, 191 Wise. 202, 209 N. W. 475. 

Again the rule was stated in Zutter v. 0 f Connell, |200 
Wise. 601, 229 N. W. 74 as follows, “The Appellantj as¬ 
signs as error the dismissal of his cross complaint against 
Philip Zutter for contribution. Philip Zutter is the father 
of Donald Zutter and under the doctrine of Wick v. Wick, 
192 Wise. 260, 212 N. W. 787, 52 A. L. R. 1113, there ccjuld 
be no recovery against him by his son. Although the ver 
established the fact that the accident was the result of ^lie 
concurring negligence of both Thomas O'Connell and Phjlip 
Zutter, the right of contribution does not spring from con¬ 
curring negligence. A common liability is the first essential 
for contribution. Where one of the co-obligors has <jlis- 
charged more than his fair equitable share of the eomnjion 
liability a right of action arises in his favor against jthe 
other co-obligors. Sattler v. Niederkorn, 190 Wise. 464, ^09 
N. W. 607. In the absence of a common liability there <pn 
be no contribution”. 

In the present case there has been no determination;of 
the liability of the Appellant towards the Plaintiff, j^nd 
consequently the common liability of the Appellant and tjhe 
Appellee has not been established. 

As previously stated the determination of the jury wjas 
that some negligence, sufficient to preclude Appellant from 
recovering his property damage, existed, but this deter¬ 
mination did not establish that the Appellant was either 
solely or jointly liable to the Plaintiff or to the Appellee. 
It is submitted therefore that the finding of contributory 
negligence did not determine the question as to whether 
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he was a joint tort feasor and until a joint judgment has 
been returned against the Appellant and the Appellee, the 
right of contribution does not exist. 

o 


m. 


The rule in the District of Columbia is that contribution may be 
enforced where there has been a joint judgment against parties 
who are liable under the doctrine of respondeat superior. 

It is further submitted that under the law as it is present¬ 
ly established in the District of .Columbia, contribution is not 
proper in the instant case. Formerly the rule in the District 
of Columbia regarding contribution was that contribution- 
was not allowed as between joint tort feasors, Curtis w. 
Welker , 54 U. S. App. D. C. 272, 296 F. 1019. This rule was 
altered in certain respects by the decision of the United 
States Court of Appeals for the District of Columbia in 
George s Radio v. ('apital 7 roustt Co., 75 U. S. App. D. C. 
178,126 F. (2d) 219. This was a decision affecting contribu¬ 
tion as between two defendants, both having been sued orig¬ 
inally by the plaintiff, both of whom were sued by virtue of 
the negligent acts of their agents, and both of whom were 
found jointly and severally liable. It would appear that 
the Court intended to limit its decision to instances where 
principals are made liable solely by virtue oi their rey 
sponsibility for the acts of their agents— Respondeat, p-. 
perior. In the event that the George’s case should be con¬ 
strued as to go beyond the limitations set by the doctrine 
of respondeat superior an additional problem must be 
considered. In the George's case, the plaintiff sued both 
defendants, alleging that they both contributed actively 
through their respective agents to the injuries sustained 
by plaintiff. In the instant case, plaintiff believed that only 
one defendant was liable and therefore, limited the action 
to the one defendant. It was only through the action of 
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the Appellee that the third party defendant, Appellant, 
was brought into the case. This was certainly done on 
the pure chance that the third party defendant would be 
held solely liable or at least, there would be a possibility 
of contribution in the event the original defendant \yere 
held. However, as has been pointed out previously, the 
jury did not consider the Appellant solely negligent or 
contributorilv negligent insofar as the rights of the plain¬ 
tiffs were concerned. They considered Appellant cjnly 
contributorilv negligent so as to preclude recovery by him 
against the Appellee. However, it is submitted that the 
George/s case intended to decide that contribution cm} be 
had only when two or more defendants were held liable 
through the operation of the doctrine of respondeat superi¬ 
or. To refer to the decision of the Court, the following 
language appears: “The question in this case is whether 
* * * in the District of Columbia * * * a right of con¬ 
tribution exists and should be declared between two pjer- 
sons liable for a tort in the absence, on the part of eithjer, 
of any personal participation, personal culpability, frajid, 
or moral wrong. We adopt for the District of Columbia 
the rule that when parties are not intentional and wilful 
wrongdoers, but are made so by legal inference or intend¬ 
ment, contribution may be enforced/’ This would sedrni 
to affect only the facts in the case the Court had before 
it at the time. Furthermore, the Court laid great stress 
in the opinion on the fact that there was an absence of 
personal participation of the parties and that the parties 
were only vicariously responsible. Certainly the Court 
would not have felt it was necessary to go into this phape 
of the case if it wished to announce the bare rule that, ^s 
to negligent joint tort feasors, contribution could be hhd. 
Also it should be noted that in all but two cases cited by 

I 

the Court in support of its decision, the cases involved 
instances where the defendants did not personally par- 
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ticipate but were made liable solely as a result of their 
responsibility under the master-servant rule. The Court 
also cited a Wisconsin case, Ellis v. Chicago & N. W. R. Co., 
167 Wise. 392, 167 N. W. 1048, in which there was no per¬ 
sonal participation but did not cite a later case, which had 
been decided long before the George’s case so could not 
have been overlooked. This later case allowed contribution 
between individual defendants who had personally par¬ 
ticipated in the tort. Mitchell v. Raymond, 181 Wis. 591, 
195 N. W. 855. The same situation occurred in the Court’s 
citing of an early Alabama case which allowed contribu¬ 
tion between two corporations whereas a later Alabama 
case denied contribution between tw'o individuals and the 
Court disregarded this decision. Eureka Coal Co. v. Louis¬ 
ville & N. R. Co., 219 Ala. 286, 122 So. 169, and Gobble v. 
Bradford , 226 Als. 517, 147 So. 619. 

The same conclusion as to the scope of the George’s case 
has been adopted by a well reasoned decision of the Muni¬ 
cipal Court of Appeals for the District of Columbia. This 
case was Peake v. Ramsey, 43 A. (2d) 763. 

This case involved suits against individual defendants 
who personally participated in the tort in issue and the 
Court w~as constrained to say that it did not feel that the 
rule of the George’s case applied. Surely, if a case in 
which all of the defendants are personal participants does 
not come under the George’s case, no rule of law in the 
District of Columbia exists which would decree that instant 
case does. 

The George’s case likewise has been reviewed by several 
of the law reviews and they all are in agreement that the 
extension of contribution was permitted solely under the 
principle of respondeat superior. 1 Loyola L. Rev. 237; 
27 Iowa L. Rev. 478; 30 Georgetown L. Jrnl. 481; and 3 
Wash. & Lee L. Rev. 337. 





It is urged that the rule governing contribution in!the 
District of Columbia is limited in application to the cir¬ 
cumstances obtaining in the George’s case and it is submit¬ 
ted that the rule should not be extended wthout legislative 
action. j 

I 

Conclusion. 

It is respectfully submitted that the lower Court erired 
in permitting contribution in the instant case and that tpis 
Court should remand same with directions to enter a judg¬ 
ment not inconsistent herewith and to permit Appellant 
a hearing on the merits of his case as pertains to his alleged 
liability to the plaintiffs. 

J. ROBERT CAREY, 
Woodward Building. 

I 

JOHN A. KENDRICK, | 
Union Trust Building, 
Attorneys for Appellant] 
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APPELLANTS APPENDIX 

I 

Case No. 9600 

I 

1 In the I 

I 

DISTRICT COURT OF THE UNITED STATES I 

i 

i 

for the District of Columbia 


Evelyn Langland, ct al., 


Plaintiffs, 


vs. 


Kalph L. Feltman, 

Defendant and 
Third Party Plaintiff, 


vs. 


Kenneth E. Knell, 

Third Party Defendant. 


Civil Action 
Xo. 29',697 


“Complaint 

I 

(For damages sustained by occupant of automobile wlidn 

struck by taxicab) 

“1. The amount involved in this action is in excess of 
Three Thousand Dollars and within the jurisdiction of this 
Court, wherein the plaintiffs, Evelyn Langland and William 
I.angland, are citizens of the United States and resident's 
of tlid District of Columbia, and the defendant, Ralph Lj. 
Feltman, is an operator of taxicabs in the District or 
Columbia, trading as Sky view Cal) Company. 

“2. On or about May 19, 1945, the plaintiff, Evelyn 
Langland, was a passenger in an automobile being operated 
east on Pennsylvania Avenue at or near its intersection 
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with Twelfth Street, X. W. in the City of Washington, Dis¬ 
trict of Columbia, and the defendant, Ralph L. Feltman, 
trading as Skyview Cab Company, by or through his agent 
or employee, was operating a taxicab north on Twelfth 
Street, X. W\, at a fast and excessive rate of speed and in 
a careless and negligent manner, and the said defendant 
failed to keep a proper lookout, failed to keep his vehicle 
under reasonable and proper control, and negligently 
2 and in violation of the traffic regulations in the Dis¬ 
trict of Columbia, struck the automobile in which the 
plaintiff was riding and as a result of said collision plain¬ 
tiff, Evelyn Langiand, suffered serious and permanent in¬ 
juries. 

“3. The plaintiff, Evelyn Langiand, sustained injuries 
to her head, body and limbs. She sustained a rupture of 
the right kidney with attendant hemorrhage, necessitating 
removal of said kidney and as a result thereof she has be¬ 
come disabled and her health has been permanently im¬ 
paired. She sustained a fracture of the right rib and a 
fracture of the right transverse process of the second lum¬ 
bar vertebra. As a result thereof, her back and right side 
have become and will permanently remain painful, dis¬ 
ordered and impaired. She suffered multiple bruises and 
contusions and her nervous system was severely shocked 
and permanently’ impaired. Plaintiff suffered and will in 
the future suffer great physical pain and mental anguish 
as a result of said injuries. Plaintiff has undergone and 
will in the future undergo hospitalization, and medical 
treatment; and plaintiff was for a long period of time un¬ 
able to attend to her usual duties and occupations as a re¬ 
sult whereof plaintiff sustained a large loss of earnings. 
All to said plaintiff’s damage in the sum of Twenty Thou¬ 
sand Dollars. 


3 



“4. The plaintiff, William Langland, was and is jthe 
husband of the plaintiff, Evelyn Langland, and as a result 
of the injuries sustained by the plaintiff as aforesaid ithe 
plaintiff, William Langland, has incurred and will in the 
future incur large expense for hospitalization, X-ray, medi¬ 
cal and nursing treatment and medicines. All to said plain¬ 
tiff’s damage in the sum of Five Thousand Dollars. 

“WHEREFORE, the plaintiff, Evelyn Langland, lle- 
mands judgment of the defendant in the sum of Twenty 
Thousand ($20,000) Dollars. 

3 “WHEREFORE, the plaintiff, William Langlaijid, 

demands judgment of the defendant in the sum of 
Five Thousand ($5,000) Dollars.” 

/s/ MICHAEL F. KEOGH, 

/s/ J. ROBERT CAREY, 

Attorneys for Plaintiffs, 

709 Woodward Building, 
Washington, D. C. 


“Demand for Jury Trial 

The plaintiffs demand a trial by jury of all the issues 
involved in the above cause.” 

/s/ MICHAEL F. KEOGH, 

/s/ J. ROBERT CAREY, 

Attorneys for Plaintiffs. 
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“Answer of Defendant” 


“1st defense: 

) 

“The Complaint of the plaintiffs filed herein fails to 
state a claim against the defendant upon which relief can 
be granted. 

‘ ‘ 2nd defense: 

“The defendant admits the jurisdiction of the Court as 
to parties and subject matter; that he owned and through his 
agent operated a certain motor vehicle proceeding in a 
northerly direction on 12th Street, N. W., within its in¬ 
tersection with Pennsylvania Avenue; that plaintiffs were 
occupants in an automobile which was proceeding in an 
easterly direction on said Pennsylvania Avenue; and that 
an accident occurred. He is without knowledge or infor¬ 
mation concerning the injuries and losses claimed by the 
plaintiffs sufficient to form a belief. And he denies sepa¬ 
rately and severally each and every other allegation set 
forth in the Complaint; and averments herein not ex¬ 
pressly admitted by and in this Answer are denied. 

“3rd defense: 

“The plaintiffs on the occasion in question were negli¬ 
gent and their negligence caused or proximately contri¬ 
buted to the happening of the accident complained of and 
without which it would not have occurred.” 

/s/ PAUL J. SEDGWICK, 

Attorney for Defendant , 

Barr Bldg., 

Washington, D. C. 
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5 “Third Party Complaint” 

I 

“Count 1. | 

j 

“1. On May 19, 1945, the plaintiffs Evelyn Langland 
and William Langland allegedly sustained injury, loss and 
damage as a result of a collision between automobiles at the 
intersection of 12tli Street and Pennsylvania Avenue, JN. 
W., Washington, D. C., when an automobile owned by the 
defendant and operated by his agent proceeding in a 
northerly direction on said 12th Street was run into apd 
collided with by an automobile owned and operated j>v 
Kenneth E. Knell, third party defendant, which was pro¬ 
ceeding in an easterly direction on said Pennsylvania Ave¬ 
nue; this being the collision and accident referred to apd 
set forth in the Complaint which the plaintiffs herein haVe 
filed against Ralph L. Feltman in this cause, which by ref¬ 
erence is attached hereto. 

“2. That the cause of said collision in which the plain¬ 
tiffs sustained injury, loss and damage was the negligence 
and carelessness of the said Kenneth E. Knell, in who^e 
automobile the plaintiffs were riding. 

“WHEREFORE, the third party plaintiff says thpt 
Kenneth E. Knell, the third party defendant herein is liable 
to the plaintiff for all of plaintiffs’ claims against the de¬ 
fendant Ralph L. Feltman; and he demands judgment 
against the third party defendant, Kenneth E- 
G Knell, for all sums that may be adjudged against 
defendant and third party, plaintiff, Ralph L. Feltj- 
man, and payable to the plaintiffs, Evelyn Langland and 
William Langland.” 

“Count 2. i 

“1. Said Ralph L. Feltman does repeat and incorporate 
in this Count 2, as though fully set out, all allegations com 
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tained in paragraphs One and Two of the first count here¬ 
of. 

“2. If plaintiffs sustained any injury, loss and damage 
by any negligence on the part of the defendant and third 
party plaintiff, the negligence of Kenneth E'. Knell proxi- 
mately contributed to the cause thereof. 

“WHEREFORE, third party plaintiff demands judg¬ 
ments against Kenneth E. Knell in the amount equal to 
One-Half (M>) of all sums adjudged against said defendant 
and third party plaintiff, Ralph L. Feltman, in favor of the 
plaintiffs, Evelyn Langland and William Langland.” 

/s/ PAUL J. SEDGWICK, 
Attorney for Third Party 
Plaintiff, 

Barr Building. 

Let this be filed: 

F. Dickinson Letts, 

Justice. 


7 “Answer to Third Party Complaint 

and Counterclaim” 

Fikst Defense 

“The Third Party Complaint fails to state a claim against 
the third party defendant upon -which relief can be grant¬ 
ed.” 


Second Defense 

“The third party defendant denies that the injuries, 
damages and losses sustained by the plaintiffs were caused 


by any negligence on the part of the third party defend¬ 
ant and says that such injuries, damages and losses! as 
the plaintiffs may have sustained were the result of the 
sole negligence of the defendant.” 

Third Defense. 

“On the occasion involved in the Complaint and Third 
Party Complaint the third party defendant operated 
8 his automobile in a safe, proper and careful number 
without negligence and with due regard to the rights 
of the plaintiffs and defendant, and said automobile wjas 
not carelessly caused or allowed to collide with the auto¬ 
mobile of the defendant.” 

COUNTERCLAIM I 

i 

“1. On the 19th day of May, 1945, the third paijtv 
defendant, Kenneth E. Knell, was operating his automobjle 

in an easterly direction on Pennsylvania Avenue, X. W., 

1 

in the City of Washington, District of Columbia. On the 

date aforesaid the third party plaintiff, Ralph L. Feltman, 

was the owner of a certain automobile which he was then 

operated by and through his agent in a northerly direction 

on Twelfth Street, X. W., at or near its intersection with 

Pennsylvania Avenue. 

* 

“2. The said third party plaintiff, by and through his 
agent, was then operating his automobile at a fast and ex¬ 
cessive rate of speed. He failed to keep the same under 
reasonable and proper control and negligently and in vio¬ 
lation of the traffic regulations of the District of Columbia, 
then and there in force, struck the automobile which thle 

. i 

third party defendant was operating as aforesaid. 
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“3. As a result of said collision the third party defend¬ 
ant, Kenneth E. Knell, sustained serious and painful in¬ 
juries. He sustained an injury to his left hip and the 
same remained painful, disordered and impaired for a long 
period of time. Third party defendant was unable to at¬ 
tend to his usual duties of employment, thereby sustaining 
loss of earnings; and he incurred expenses for medical 
aid and treatment. By reason of said collision the auto¬ 
mobile of the third party defendant was damaged 
9 causing substantial loss to the third party defend¬ 
ant. 

“WHEREFORE, the third party defendant demands 
judgment against the third party plaintiff in the sum of 
Five Thousand Dollars ($5,000.00) besides costs.” 

/s/ J. ROBERT CAREY, 

Attorney for Third Party Defendant. 


10 “Answer to Counterclaim Filed by 

Kenneth E. Knell” 

“Ralph L. Feltman, for his Answer to the Counterclaim 
filed by Kenneth E. Knell says that the accident, injury, 
loss and damage allegedly sustained by the said Kenneth 
E. Knell was due, occasioned and caused by his own sole 
or contributory negligence, and not attributable to any 
negligence of Ralph L. Feltman.” 

/s/ PAUL J. SEDGWICK, 

Attorney for Ralph L. Feltman . 

Copy of this answer to Counterclaim mailed 27th Sep¬ 
tember 1945 to J. Robert Carey, attorney for Kenneth E. 
Knell. 
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11 Verdict and Judgment 

This cause having come on for hearing on December 
17, 1946, and before the Court and a jury of good and law¬ 
ful persons of this District, to wit: 

# * * * * 

I 

who after having been duly sworn to well and truly fry 
the issues between Evelyn Langland and William Langlaikd, 
plaintiffs, and Ralph L. Feltman, defendant and thijrd 
party plaintiff, and Kenneth E. Knell, third party defend¬ 
ant and cross claimant, and after this cause was heard add 
given to the jury, in the charge there was submitted to said 
jury by the Court certain interrogatories and the answpr 
of said jury to the same were as follows: 

“1. Was the driver of the car of the defendant, Ralph 
L. Feltman, negligent, and if so, was his negligence tlje 
sole or a contributing cause of the collision between the 
two vehicles. 

“Answer: Yes—contributing. 

“2. If you find that the driver of the car of the defend¬ 
ant, Feltman, was negligent, then (a) fix the sum of 

12 money that would fairly and reasonably compen¬ 
sate her for the injuries resulting to her from the 

collision between the two vehicles, and (b) the sum df 
money that would fairly and reasonably compensate het 
husband for any damage which he may have received as h 
result of this collision. 

“Answer: (a) $10,000.00. (b) $1,500.00. 

“3. Was the cross defendant, Kenneth E. Knell, neglb 
gent, and if so, was his negligence the sole or a contributing 
cause of the collision between the two vehicles. 

“Answer: Contributing. 

! 

“4. If you find that the driver of the Feltman car wa^ 
negligent and the cross defendant, Knell, was not neglif 
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gent, then fix the sum of money that would fairly and rea¬ 
sonably compensate him for damages resulting to him from 
this collision. 

“Answer: Not answered. 

“Therefore, in view of the answer of the jury to the 
foregoing interrogatories judgment is entered in favor of 
the plaintiff, Evelyn Langland for the sum of $10,000.00 
against the defendant, Ralph L. Feltman, and in favor of 
the plaintiff William Langland, for the sum of $1,500.00 
against the defendant Ralph L. Feltman. 

“And further in view of the answer of the jury to the 
foregoing interrogatories judgment should be and is here¬ 
by entered in favor of the defendant Ralph L. Feltman on 
the cross claim filed by the third party defendant Kenneth 
E. Knell, together with costs of defense. 

WHEREFORE, it is adjudged that the plaintiff, Evelyn 
Langland recover of the defendant Ralph L. Feltman the 
sum of $10,000.00, and plaintiff William Langland recover 
of the defendant the sum of $1,500.00, together with costs. 

13 “It is further ordered that judgment for liability 
in favor of Ralph L. Feltman against Kenneth E. 
Knell be and the same hereby is entered, and upon payment 
of the sum of $11,500.00 or any part thereof by the defend¬ 
ant Ralph L. Feltman, the said Ralph L. Feltman, in con¬ 
sideration of the third-party Complaint filed against the 
third party defendant, Kenneth E. Knell, is entitled to a 
judgment in an amount equal to one-half of the amount 
paid by the defendant Ralph L. Feltman to the plaintiffs, 
Evelyn Langland and William Langland in excess of fifty 
percent. 

“Ordered this January 17th, 1947.” 

CHARLES E. STEWART, 

By J., 

Assistant Clerk. 
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By direction of 
/s/ Jennings Bailey, 

Justice. 

* * # # # 


16 Statement of Points Relied Upon 

i 

on appeal by the third party defendant are: 

1. The Court erred in failing to submit to the jury [the 
issues raised in the third party complaint. 

2. Whether the negligence of the third party defendant 
concurred with the negligence of the defendant and was a 
proximate cause of the injuries to the plaintiff, was a ques¬ 
tion of fact which should have been determined by the jury. 

i 

3. The Court erred in entering a declaratory judgment 
in favor of the defendant Rali)h L. Feltman, against thi^d 
party defendant Kenneth E. Knell. 

1 

4. Where judgment is obtained against only one of two 
operators of vehicles involved in an intersection collision, 
which collision injured a third party, he cannot obtain con¬ 
tribution from the party against whom no judgment hajs 
been-obtained. 

5. The finding that one is contributorilv negligent in a 
property damage action does not determine the question aj> 
to whether he is a joint tort feasor in a personal injury 
action arising from the same accident. 

1 

6. Where judgment is obtained against a defendant forj 
negligence on the theory of respondeat superior he cannot 
obtain contribution from another party against whom no 
judgment has been obtained, but who personally partici¬ 
pated in the collision which gave rise to the judgment 
against the original defendant. 
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17 7. Contribution can only be obtained in cases 

where there is a joint and several judgment against 
defendant who have been found negligent on the theory of 
respondeat superior. 


19 Designation of Record 

Third Party Defendant designates to be included in the 
record on appeal the following: 

1. Complaint. 

2. Answer of Defendant & Third Party Complaint. 

3. Answer to Third Party Complaint & Counter¬ 
claim. 

4. Answer to Counterclaim. 

5. Interrogatories to Jury. 

6. Answers to Interrogatories. 

7. Verdict & Judgment. 

8. This Designation. 

/s/ JOHN A. KENDRICK, 

/s/ J. ROBERT CAREY, 

Attorneys for Third Party Defendant, 
Woodward Building, 

Washington 5, D. C. 

Service of Copy of the fore¬ 
going Designation of Record 
Acknowledged 9th June, 1947. 

Paul J. Sedgwick, 

Attorney for Defendant & 

Third Party Plaintiff. 
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The decision in the George’s Radio case limits 
contribution to instances in which tortfeasors are 
vicariously liable . 

II 

In the absence of statute there can be no con¬ 
tribution between a tortfeasor whose liability is 
vicarious and a tortfeasor whose liability is per¬ 
sonal . 
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III 

In the absence of a judgment in favor of the 
plaintiff against both appellant Knell and appellee 
Feltman, contribution cannot be enforced between 
Fcltman and Knell at this time . i 

IV. 

Assuming a right of contribution to exist, it 
exists in respect to both joint tortfeasors and con¬ 
current tortfeasors only when they are guilty of j 
a common tort insofar as a third person is con¬ 
cerned . 4) 


V 


Even though appellant Knell could properly be 
brought into the case, the plaintiffs could not be 
compelled to take a judgment against him. 

VI 


4 


1 


In the instant case there was not a sufficient 
submission to the jury of the question of the liabil¬ 
ity of appellant Knell to the plaintiffs to warrant 
a judgment on that issue . 

Conclusion . 
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IN THE 


i 


United States Court of Appeals 

For the District of Columbia 


No. 9600 


KENNETH E. KNELL, Appellant 

vs. 

RALPH L. FELTMAN, trading as Skvview Cab 
Company, Appellee 


The Supplemental Brief of Appellant will be confined tlo a 
discussion of the points set out in the Memorandum of this 
Court. 

Questions Presented 

i 

1. Does the decision in the George’s Radio case lirbit 
contribution to instances in which tortfeasors are vicarious¬ 
ly liable? 

2. If the answer to Question (1) is in the affirmative, 
does the doctrine of contribution apply in the instant caSe, 
where the liability of appellee Feltman, as established py 
the verdict of the jury, appears to have been vicarious, lpht 
the liability of appellant Knell, if any, appears to have be£n 
personal? 

3. Assuming that under the doctrine of the George’s 
Radio case, contribution is otherwise enforceable as between 
Feltman and Knell, can it be enforced without there firlst 
having been a judgment in favor of the plaintiffs again|st 
both appellant Knell and appellee Feltman? 
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4. Does a right of contribution exist in respect of both 
joint tortfeasors and concurrent tortfeasors? 

5. Rule 14, Federal Rules of Civil Procedure, govern¬ 
ing third-party practice appears to contemplate such a 
bringing in to the case by appellee Feltman of appellant 
Knell, as occurred. Does it follow from this that the plain¬ 
tiffs could be compelled to take a judgment against appel¬ 
lant Knell, the third party defendant? 

6. Assuming that the plaintiffs can be compelled to take 
a judgment against the appellant Knell, was there a suffi¬ 
cient submission to the jury in the instant case of the ques¬ 
tion of the liability of Knell to the plaintiffs to warrant a 
judgment on that issue? 

Summary of Argument 

I. The decision in the George's Radio case limits con¬ 
tribution to instances in which tortfeasors are vicariously 
liable. 

II. In the absence of statute there can be no contribution 
between a tortfeasor whose liability is vicarious and a tort¬ 
feasor whose liability is personal. 

III. In the absence of a judgment in favor of the plaintiff 
against both appellant Knell and appellee Feltman, contri¬ 
bution cannot be enforced between Feltman and Knell at this 
time. 

IV. Assuming a right of contribution to exist, it exists 
in respect to both joint tortfeasors and concurrent tort¬ 
feasors only when they are guilty of a common tort insofar 
as a third person is concerned. 

V. Even though appellant Knell could properly be 
brought into the case, the plaintiff could not be compelled 
to take a judgment against him. 
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VI. In the instant case there was not a sufficient Sub¬ 
mission to the jury of the question of the liability of appel¬ 
lant Knell to the plaintiffs to warrant a judgment on that 
issue. 

ARGUMENT 

I | 

The decision in the George’s Radio case limits contribu¬ 
tion to instances in which tortfeasors are vicariously liable. 

The Court’s attention is respectfully invited to a discus¬ 
sion of this question as set out in Point 3 of Appellant’s 
original Brief pp. 12-15 inch, a further review of the ques¬ 
tion involved reveals nothing which would cause appellant 
to change his position originally stated. At page 18$ of 
the opinion in George’s Radio vs. Capital Transit Co .L 75 
U. S. App. I). C. 187, the following language is used: 

“The sum and substance of the ruling in law is {hat 
where the parties are not intentional and wilfull wrong¬ 
ful doers but are made such by legal inference or in¬ 
tendment, contribution may be enforced.” 

The foregoing has long been recognized as an exception to 
the general rule of common law which was to the effect that 
there was no right to contribution between wrong doers. 
See Erie R. R. Co. v. Erie & W. Transportation Co., 204 
U. S. 220, 225; New York P. R. S. S. Co. v. Lee’s Lighters, 
48 F. (2d) 372,375; 18 C. J. S. pages 14, IS; Pollock “Torts” 
7th Ed. p. 195,190. In the case of Curtis v. Welker, 54 A[pp. 
D. C. 272, which apparently was reversed by the George’s 
Radio decision, the Court quoted from the Union Stock 
Yards case, as follows: 

“* # * the general principle of law is well settled that 
one of several wrongdoers cannot recover against .an¬ 
other, although he may have been compelled to pay 



4 


all the damages for the wrong done. In many instances, 
however, cases have been taken out of this general 

rule • • V’ 

This Court went on and then said: 

“It cannot be said that one was more responsible for 
the injury than the others; therefore it is governed by 
the general rule.” 

In the George’s Radio case the Court apparently felt 
that the general rule was not applicable and regardless of 
the implication that may be taken from the Court’s decision 
and the dicta contained therein, the decision in the final 
analysis amounted to a recognition of an exception to the 
general rule at common law. In 6 RCL p. 1055 we find 
the following: 

“"Whether or not they are as between themselves wrong 
doers is determined by the test whether or not thev 
knew, or must be presumed to have known that the act 
was wrongful, and the rule does not apply to a person 
made a wrong doer by inference of law only.” 

In the concluding sentence of its opinion the Court prac¬ 
tically adopts the language that is found in “Cooley on 
Torts” 4th Ed. p. 298, as follows: 

“An exception to the rule is well sett it'd that when the 
parties are not intentio?ial and wi]full wrong doers but 
are made wrong doers by legal inference or intendment, 
contribution may be enforced.” 

From a review of the authorities it appears that contri¬ 
bution was allowed very early in a situation where two or 
more persons, themselves personally innocent, were under a 
common vicarious responsibility as master or otherwise 
for the occurrence of the actual wrong. See Bailey v. Buss¬ 
ing, 28 Conn. 455 (1859). 

From the foregoing it is respectfully submitted that the 
George’s Radio decision merely recognized the exeeption 
to the common law rule, that contribution was allowed in 
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instances in which tortfeasors were vicariously liable land 
that this exception should not be enlarged in the absence of 
statute to defeat the general rule itself. 

II 

In the absence of statute there can be no contribution 
between a tortfeasor whose liability is vicarious and a tort¬ 
feasor whose liability is personal. 

I 

Nothing appears in the George’s Radio case which would 
authorize contribution in a case such as the instant cine. 
A review of the cases and authorities reveals that the com¬ 
mon law rule made no exception to a case such as is herein 
involved. The question arises that if contribution were al¬ 
lowable, would it be allowable if the present situation wpre 
reversed, /. c., could one who personally committed a tbrt 
obtain contribution from one vicariously liable? 

Tn Peake v. Rawseg ,'43 Atl. 2d 7(56, the following language 
is found: 

“If one who operates an automobile on a public street in 
a negligent manner is .guilty of a wrongful and illegal 
act, and is presumed to know what he is doing, thjen 
most of the tests stated such a driver would not be (En¬ 
titled to contribution. Yet some of the cases indicate 
contribution should be allowed even in such a case. But 
none of the decisions gives a satisfactory standard fjor 
applying the test of contribution where the one seeking 
it has been guilty of a personal act of negligence.” 

I 

Let us consider the doctrine of contributory negligence 
which in many cases is clearly inequitable. Is not the coih- 
mon law doctrine of contributory negligence, which denies 
recovery to a negligent plaintiff, consistent with the com¬ 
mon law doctrine of denying contribution to tortfeasors fa 
pari delicto? It has often been stated that tort liability 
based on fault and is, therefore, punitive, and this fact 
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underlies the denial of damages to a plaintiff guilty of 
contributory negligence. On page 190 of the George's Radio 
case the Court stated: 

“In the circumstances it would, we think, be contrary 
to the principles of natural justice of reason and of 
common sense to impose unconditionally the whole loss 
on one of them.” 

Would it not be equally contrary to the principles of 
natural justice to allow contribution to one party and not 
to the other? Should there not be a mutuality of remedy 
insofar as contribution among joint tortfeasors is con¬ 
cerned? 

Would it not be better in such a situation as the present 
one to uphold the common law rule and confine the remedy 
of a vicarious tortfeasor to an action for indemnity against 
his negligent servant? 

If contribution were permitted, would the tortfeasor who 
personally participated and who was brought in as a third 
party defendant, have a right to bring in the other parties’ 
negligent agent or servant as an additional party defend¬ 
ant? 

A different situation would give rise to many problems 
which in the absence of statute would be of extreme difficulty 
of solution. The attention of this Court is respectfully in¬ 
vited to a discussion of the problem in an article bv Mr. 
Gregory in the 1938 Vol. of the Wisconsin Raw Review, en¬ 
titled “Contribution Among Tortfeasors”, at page 379 the 
author states: 

“Experience during the past few years under acts and 
decisions permitting contribution has demonstrated 
conclusively that the development of a practice enabl¬ 
ing recovery of tort contribution in the injured plain¬ 
tiff's action, is quite as important as the creation of 
contribution itself.” 
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It is respectfully submitted that the common law rule 
denying contribution between joint tortfeasors in pari\de¬ 
licto should be upheld and that any extension of the rule is 
a matter for legislative consideration. 


in 

In the absence of a judgment in favor of the plaintiff 
against both appellant Knell and appellee Felt man, (Con¬ 
tribution cannot be enforced between Feltman and Knell 
at this time. 


The judgment of the lower Court against the appellant is 
not based on any factual determination that appellant ^as 
liable to appellee or to the plaintiff, but is based solely on 
the determination that appellant could not recover from the 
appellee by reason of his contributory negligence. It }ias 
long been established in the law of negligence that one, wjlio, 
by his negligence has brought about an injury upon him¬ 
self, cannot recover damages. It is certainly, however, an 
innovation in the law of negligence to extend the doctrine of 
contributory negligence to the point where a negligent plain¬ 
tiff not only is denied recovery but is also held answerable 
to reimburse the defendant for one-half of the damages to 
which he may be subject. The doctrine of contribution is 
based on the principle that parties having a common interest 
in a subject matter shall bear equally any burden affecting 
them. The Court in its opinion in the George’s Radio case 
recognized the common interest because it said on page 


“* * * That general principles of justice require that in 
the case of a common obligation, the discharge of it ;bv 
one of the obligors without proportionate payment from 
the other, gives the latter an advantage to which hei is 
not equitably entitled.” 

When appellee Feltman in the instant case paid the judg¬ 
ment, he did not discharge part of appellant Knell’s liability 
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to the plaintiff, he was only discharging his own liability. 
The plaintiff could not have collected the judgment from 
both appellant Knell and appellee Feltman; his sole remedy 
was against the appellee. It is well settled that to create 
the right of contribution plaintiff must have paid under com¬ 
pulsion that for which the plaintiff and defendant were 
equally liable. See Southern Surety Co. v. Commercial 
Casualty Ins. Co., 31 F. (2d) 817, certiorari denied. In other 
words, a common liability must exist as a condition prece¬ 
dent to contribution. 

The Court’s attention is again invited to the opinion in 
the George y s Radio case wherein we find on page 190 the 
following: 

“The difference between indemnity and contribution in 
cases between persons liable for a wrong, is that in the 
former the law implies an agreement or obligation and 
enforces a duty on the primary or principal wrong 
doer to respond for all the damages, whereas, in the 
latter, there is no agreement expressed or implied but 
a common burden in which the parties stand in equalae 
jurae and which in equity and good conscience should 
be equally borne.” 

In this connection the Court’s attention is invited to the 
fact that in a number of states wherein contribution is allow¬ 
ed by statute the Courts have expressly limited contribution 
to cases where a joint judgment has been rendered. See 
Consolidated Coach Cory. v. Burge . 245 Kv. 631, 54 S. W. 
(2d) 16, 85 ALR 1086, and cases therein cited. It is the posi¬ 
tion of the appellant that until the common liability of the 
appellee and appellant to the plaintiffs is established, that 
the appellee has no right of contribution against him. It is 
not the appellant’s position that the appellee may not have 
a cause of action for contribution, but that the Court erred 
in granting a judgment for contribution in favor of the ap¬ 
pellee against the appellant, when it did. Appellant does 
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not have a common burden with the appellee insofar a^ the 
plaintiff is concerned. Appellant does not stand in equal 
position with the appellee as to the plaintiff. In 18 C. jf. S. 

Sec. 3, p. 4, we find: ! 

, I 

“The principle of equity on which the right of contri¬ 
bution is founded can apply only in cases where the 
situation of the parties are equal, for equality amjong 
persons whose situations are not equal is not equit¬ 
able.” | 

It is respectfully submitted, therefore, that in the absence 
of a judgment establishing their common burden, contribu¬ 
tion should not be allowed between the appellee and appel¬ 
lant. I 

IV 

I 

Assuming a right of contribution to exist, it exists in re¬ 
spect to both joint tortfeasors and concurrent tortfeasqrs 
only when they are guilty of a common tort insofar as a 
third person is concerned. 

i 

Assuming that contribution is otherwise enforceable, l|st 
us consider the difference between joint tortfeasors and con¬ 
current tortfeasors. In Bouvier’s Law Dictionary, 8th Ec|., 
we find “joint tortfeasors” defined as “wrong doers, two Or 
more who commit a tort”. The term is further explained 
as follows: “When several persons join in an offense or 
injury, they may generally be sued jointly, or any number 
less than the whole may be sued, or each one may be sue^ 
separately. Williams v. Shelton, 10 Wendell (NY) 654. 
Each is liable for himself because the entire damages sus| 
tained wei-e occasioned by each, each sanctioning the act 
of the other, so that by suing one alone he is not charged! 
beyond his just proportion. Any number less than the whole 
may be sued because each is answerable for his companion’s 
act.” I 
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Volume I, Cooley on Torts, Fourth Edition, page 279, we 
find: 

“Although it is not always definitely so stated, the rule 
seems >to have become generally established that al¬ 
though there is no concert of action between tortfeasors, 
if the cumulative effect of their act is a single indivis- 
ible injury, which it cannot certainly be said would have 
resulted but for the concurrence of such act, the actors 
are to be held liable as joint tortfeasors; whereas, if the 
results as well as the acts are separable in theory at 
least, so that it can be said that the act of each would 
have resulted in some injury, however difficult, it may 
be as a practical matter to establish the exact propor¬ 
tion of injury caused thereby, each can be held liable 
only for so much of the injure as was caused bv his 
act” 

In the case of Marlon an vs. Montague , 297 Mich. 538, 298 
N. W. 273, the Court held that, “concurrent negligence” as 
distinguished from “joint negligence” arises where injury 
is proximately caused by concurrent wrongful acts or omis¬ 
sion of two or more persons acting independently. In the 
case of Marin Kovick v. Tierney. 93 Mont. 72; 17 P. (2d) 93, 
95, the Court held: 

“Since concurrent as distinguished from joint negli¬ 
gence arises where injury is proximately caused by con¬ 
current wrongful acts or omissions of two or more 
persons acting independently, and the rule is that if con¬ 
current negligence of two or more persons combined 
together results in injury to third persons, they are 
jointly and severally liable and injured persons may re¬ 
cover from either or all.” 

If the doctrine of contribution is otherwise permitted, it 
exists independently, separate and distinct from joint negli¬ 
gence or concurrent negligence. It springs from a common 
liability. The term used to describe those parties who are 
subject to the common liability could be either joint tort¬ 
feasors or concurrent tortfeasors. 
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In 18 C. J. S. See. 3, page 6 we find: 

I 

“There must have been unity or concert of actioij on 
the part of the tortfeasor, and even though concurrent 
negligence exists, if the injured party cannot ajs a 
matter of law recover from one tortfeasor there exjists 
no common liability entitling the other to contribution 
from him.” I 

Appellant’s position, therefore, is that if contribution is 
allowed, it makes no difference whether the tortfeasors 'are 
joint tortfeasors or concurrent tortfeasors provided a com¬ 
mon liability has been established. Therefore, in cajses 
where a common liability cannot be established, such as, 
where there is a personal relationship between the injured 
party and one tortfeasor, or where there is an employer- 
employee relationship or perhaps where the injured paj*ty 
has assumed the risk, there can be no contribution. In th<J)se 
cases, therefore, it makes no difference whether the drivers 
of the two colliding ears are joint tortfeasors or concurrent 
tortfeasors (there can be no contribution) unless the com¬ 
mon liabilitv has been established. 


Even though appellant Knell could properly be brought 
into the case, the plaintiffs could not be compelled to take 
a judgment against him. j 


Rule 14 of the Federal Rules of Civil Procedure is a rule 
governing and establishing procedural rights and remediejs, 
and is not a matter of substantive law. The right of thiij*d 
party plaintiffs to recover against the third party defend¬ 
ant is matter which necessarily must depend upon sub¬ 
stantive law, and if the defendant has no right in substan¬ 
tive law to recover against the third party defendant, the 
procedural rules of court cannot give him that remedy. 
The substantive right of contribution in the District of 
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Columbia, except in cases presenting the identical factual 
situation as that in the George’s Radio case, is confused 
and uncertain. Contribution, in any event, does not arise 
until there has been payment by one or more than his share 
of a joint liability. Appellee Feltman in the instant case 
did not have a cause of action against the appellant until 
there was a determination of joint liability and payment of 
more than his share thereof. Therefore, when the appellee 
originally brought the appellant into this case he had no 
cause of action against him under substantive law and pro¬ 
cedural rules do not afford or give rise to substantive rights. 
Therefore, it is highly questionable whether a defendant 
should be permitted to bring in a third party defendant un¬ 
der Rule 14 unless and until he could assert against that 
defendant a cause of action by an original complaint. 

A number of federal courts have held that the object of 
the Civil Procedural Rules authorizing a defendant to bring 
in a third party defendant is to accomplish ultimate justice 
for all concerned with economy in litigation and without 
prejudice to the rights of another, but that the third party 
procedural practice must not do violence to any substantive 
right of the parties. Tull firm v. Jasper, 27 F. Supp. 413, 
Jeub v. B. G. Food , Inc., 2 FRD 283 and annotations appear¬ 
ing at 148 A UR 1182. 

Due consideration, however, should be given to the hold¬ 
ing of the Court in the case of Bates v. Miller, 133 F. 2d 
645, certiorari denied, Miller v. Bates, 320 U. S. 210, which 
was to the effect that under New York law the plaintiff is 
given the option to take a joint judgment and if he refuses 
to proceed against the defendants who have been brought in, 
the case must be dismissed as to them. From the foregoing 
it is apparent that a judgment could not be taken by the 
plaintiff against the appellant Knell without affecting ap¬ 
pellant’s substantive rights. It follows therefore to com- 






I 


I 

l 


pel the plaintiff to take judgment against the third party 
defendant is to do violence to the substantive rights of the 
third party defendant. 

The Court’s attention is respectfully invited to the cas^ of 
Baltimore & Ohio R. R. Co. v. Saunders, (Fourth Circiiit, 
1947) 159 F. 2d 481, 484; wherein the Court stated: ! 

“The rule should be liberally construed but not! in 
such a way and to permit a practice which transcends 
the limit of federal jurisdiction. It may be appropriate 
in many cases to treat the bringing in of third party 
defendants as ancillary to the main action, but hot 
where its effect is to change the cause of action !so 
asserted or to substitute another cause of action fjor 
it so as to require plaintiff against his will to litigalte 
against the third party defendant an alleged tort lia¬ 
bility which plaintiff has not asserted in his coinplaiiit. 
While there is conflict in the decisions, the weight of 
authority is to the effect that a defendant cannot compel 
the plaintiff who has sued him to sue also a third party 
whom he does not wish to sue.” 

In the case of Rutherford v. Pa. Greyhound Lines, 7 FRp 
245, the Court stated: I 


“The weight of authority indicates that where a de¬ 
fendant has brought in and tendered a third party de¬ 
fendant alleged to be solely and directly responsible t|) 
the original plaintiff, and the original plaintiff in the 
instant case has declined to amend his complaint t<j> 
state a cause of action against such new defendant], 
the order making the additional party a defendant) 
should be vacated.” 

For similar holding see Delano v. Ives, 40 F. Supp. 672; 
Satink v. IIolland . Tp. 31 F. Supp. 229; Whitmire v. Partin, 
2 FED 83. | 

The Courts have repeatedly held that under Admiralty 
Rule 56 a claimant cannot proceed against an impleaded 
third party unless his petition is amended. See Thomson 
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v. Cranston, 2 FRD 270, Jensen v. Bankline, 26 F. (2d) 173, 
Rutherford v. Pa. Greyhound Lines, 7 FRD 245. 

In the case of Brady v. Black Diamond. S. S. Co., 45 F. 
Supp. 338, it was held: 

“That a plaintiff cannot recover a judgment against 
a third party defendant whom he has not sued.” 

It is interesting to note that the sentence in Rule 14(a) 
reading “The third party defendant is bound by the ad¬ 
judication of the third party plaintiff’s liability to the plain¬ 
tiff as well as of his own to the plaintiff or the third party 
plaintiff” has been deleted in the amendment to Rule 14(a). 

In the notes of the Advisory Committee on the amendment 
of this rule we find “The sentence (above quoted) has been 
stricken from Rule 14(a), not to change the law but because 
the sentence states a rule of substantive law which is not 
within the scope of a procedural rule. It is not the purpose 
of the rules to state the effect of a judgment.” 

Appellant therefore contends that inasmuch as he was 
brought into the case by virtue of a rule of procedure at a 
time when the appellee’s rights against him had not yet 
accrued and as he was not made a party defendant by the 
plaintiff by amendment, not only was the Court unable to 
compel the plaintiff to take a judgment against him, but the 
Court could not properly return any judgment against him 
whatsoever. Therefore, inasmuch as the judgment that was 
entered affected his substantive rights, it should be set 
aside. 
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In the instant case there was not a sufficient submission 
to the jury of the question of the liability of appellant 
Knell to the plaintiffs to warrant a judgment on that issue. 


The jury in answering the interrogatories did not pass 
upon the question as to whether appellant Knell was liable 
to the plaintiff for her injuries. It is true that the jiirv 
found that the appellant was guilty of contributory negli¬ 
gence, but this finding standing alone did not deteridine 
that the negligence of the appellant was the proximate cause 
of the injuries to the plaintiff. The law is well settled that 
a verdict should be certain and import a definite meaning 
free from anv ambiguitv. 


The Court in concluding as it did that the appellee wps 
entitled to judgment against the appellant, necessarily 
found that both the appellant and appellee stood in l}he 
same position as to the plaintiff, and that the appellants 
position on his answer and cross claim filed to the thiyd 
party complaint was the same as his position would have 
been if the plaintiff had amended her complaint against hipi. 

I 

Is not a third party defendant entitled to know the nature 
of a claim against him? At the time of trial, is he not e|n- 
titled to know that the plaintiff may directly or indirectly 
recover a judgment against him? In the instant case tl^e 
plaintiff did not claim then, nor has the plaintiff at any tinie 
claimed that the appellant was responsible for her injuries.! 

In any event, is a third party defendant not entitled to 
a clear-cut verdict on the issue of his responsibility to tlje 
plaintiff? The interrogatories in the instant case weije 
carefully worded by the trial judge. The implication to t}e 
drawn from the answer to these interrogatories are manly 
and varied. The interrogatories are subject to debase 
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among lawyers, let alone a jury of laymen. It is significant 
however, that in none of the four interrogatories submitted 
to the jury was the question of the common liability of both 
the appellant and appellee to the plaintiff clearly set forth. 
The jury could have been asked that if the plaintiff had 
amended her complaint, whether she would have been en¬ 
titled to a joint judgment against the appellant and appellee. 
No such interrogatory was submitted, and we should not 
speculate on what the jury meant by its answer. 

No jury has found that the plaintiff was entitled, if she so 
wished, to recover from the appellant for her injuries, and 
it is clear that there was not a sufficient submission to the 
jury of the question of Knell’s liability to the plaintiffs. 

Conclusion 

It is respectfully submitted that under the common law, 
contribution is not permitted between joint or concurrent 
tortfeasors. There is one principal exception, however, 
which allows contribution in those instances 'where the tort¬ 
feasors are liable solelv “bv legal inference or intend- 
ment”. Liability under this exception is generally con¬ 
sidered to arise where the parties are vicariously liable, as 
where a master is liable for the acts of his servant. Such 
an exception has been stated to exist in the District of Co¬ 
lumbia. There is no precedent for allowing a vicariously 
liable tortfeasor and a personally liable tortfeasor to seek 
contribution from the other. 

To enlarge the rule beyond the presently established re¬ 
strictions will affect the substantive law and will not be a 
mere procedural change. It would have the same effect as if 
this Court announced, as a procedural change, that hence¬ 
forth wilfull and intentiona 1 wrongdoers could obtain con¬ 
tribution. Such a change, h it is to be made, can and 



17 


should be made only by a legislative body and not by! a 
judicial tribunal. j 

I 

There has never been an adjudication of the liability of tjhe 
appellant to the plaintiff and until such a determination 
has been made or, at least an affirmative determination bf 
the liability to the appellee—not a mere finding of contribu¬ 
tory negligence, contribution is manifestly improper aijid 
contrary to the established common law to which no su^h 
exception has yet been made. J 

It is the sincere opinion of counsel for appellant, through 
whom the appellant speaks, that the judgment of the Court 
below should be reversed and that further proceedings be 
had to determine appellant’s liability. 

I 

Respectfully submitted, 

| 

J. ROBERT CAREY | 

Woodward Building 

JOHN A. KENDRICK j 

Union Trust Building 

Attorneys for Appellant 
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39ntteb States Court of Appeal* 

District of Columbia Circuit 


No. 9600 


Kenneth E. Knell, Appellant 
vs. 

Ralph L. Feltman, t/a Skyview Cab Co., Appdiee 


Appeal from The United States District Court 
for the District of Columbia 


Appellee’s Supplemental Brief covers only the six Ques¬ 
tions presented to counsel by this Court. 


QUESTION ONE 

The decision in the George’s Radio case is capable bf 
two interpretations and leaves a reader in doubt as to what 
rule of law the Court intended to establish. Undoubtedly, 
the decision established the right of contribution betweejn 
parties vicariously liable. If the Court intended to permit 
only one exception to the common law rule of no contribu¬ 
tion — where the relationship of master and servant is 
present — the answer to Question One would seem to be 
yes. If the Court intended to write a new rule of contribu¬ 
tion to include all persons except intentional or wilful 
wrongdoers, the answer to the Question is no. Under 
either interpretation, this Appellee should prevail. 
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QUESTION TWO 

Yes. One whose liability is vicarious should be allowed 
to have contribution from another who is a personal tort¬ 
feasor. To hold that one vicariously liable may have con¬ 
tribution from another vicariously liable, yet may not have 
contribution against such one’s employee or agent who per¬ 
sonally committed, or joined or concurred in the commis¬ 
sion of, the particular tort would be a strange and unjust 
rule of law, indeed. 


QUESTION THREE 

Yes. The plaintiff’s election to sue one motorist only, 
ignoring the (perhaps, greater) negligence of the other 
motorist — in an automobile accident case — cannot or 
should not deprive the named defendant from asseiting 
or exercising his right of contribution, under appropriate 
third-party pleading and practice, against an unnamed 
person whose negligence contributed or concurred in caus¬ 
ing the collision of which the plaintiff complains. Under 
the law, the named defendant has the right to invoke third- 
party practice against any third person, and have contri¬ 
bution from such one, if the latter’s misconduct helped to 
produce or joined in causing the accident in which plaintiff 
sustained injury. 


QUESTION FOUR 

Yes. 

QUESTION FIVE 

No, but the law should be otherwise if it is the only way 
to insure to the named defendant a right of contribution. 

A plaintiff may sue whom he pleases. Justice would dic¬ 
tate that, in an intersectional collision case involving two 
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automobiles, a passenger-plaintiff should sue both motor¬ 
ists where it is pretty clear that each has contributed} to 
cause the accident. In the practice, human loyalty! or 
frailty dictates a different rule illustrated, as follows: I 
am riding as a guest of, or passenger in, my host’s car; 
my host does not have insurance; although my host was 
negligent I will sue only the other motorist: he is a com¬ 
mon carrier; he is insured; a jury will know that. Even 
though my host becomes a third-party defendant, I h$ve 
the right under Rule 14 to, and I shall, refuse to amend jny 
Complaint to include my host as a defendant; I care hot 
how unjust or oppressive my election may be, nor that he 
may be less guilty than my host. 

Rule 14 was intended to further justice, not to defeat 
justice. •} 

QUESTION SIX 

i 

i 

Yes. Before the submission of this case to the jury, 
the learned trial Judge informed counsel of the proposed 
Interrogatories to be submitted to the jury. All counsel 
were asked to consider, offer suggestions as to modifica¬ 
tion, object to or accept the Court’s proposed Interroga¬ 
tories. Appellant’s trial counsel, counsel representing the 
plaintiffs Langland, who now has joined appellant’s coun¬ 
sel, and counsel for Appellee, all accepted said Interrogja- 
tories, which then were given to the jury. 


The appellant, having testified that he was driving at 
near the maximum speed limit in downtown Washingtoi|i; 
that at no time did he apply his brakes; that he did not see 
Appellee’s vehicle at anytime before the collision; that l|e 
did not slow down and keep his car under control so as to 
avoid colliding as he approached the intersection as re¬ 
quired by Traffic Regulation, knew or must be charged tjo 
have known that his negligence was one of the issues in tl^e 
trial of the case. His counsel argued the issue to the jurE. 
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Appellant and his counsel had full knowledge that the 
Court would charge the jury to answer the Interrogatories, 
which all counsel about two hours before had agreed cov¬ 
ered all of the issues in the case. Appellant had every op¬ 
portunity to submit any other appropriate Interrogatory, 
if he or his counsel believed the Court’s proposed Interrog¬ 
atory No. 3 was improper or inadequate. He offered none. 

CITATIONS 

Appellee relies upon the authorities and cases set forth 
in the Briefs submitted by counsel amicus curiae. 

CONCLUSION 

Because the common law rule of No Contribution is out¬ 
moded, unjust and being judicially departed from more and 
more and on an ever-widening scale over these United 
States, as courts come to a more enlightened view, and be¬ 
cause in this District there is great need for a clearer and 
better statement of the rule concerning Contribution, it is 
respectfully submitted on behalf of the Appellee that this 
case merits the favorable consideration of the Court and 
that it may be the vehicle upon which the law may progress 
and move forward to a more just and enlightened era. 

Respectfully submitted, 

Paul J. Sedgwick, 

Attorney for Appellee 





